IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF ME TERRITORY OF ARIZONA IN AND
FOR THE COUNTY OF YAVAPAI,
GEORGE W. HANCE, ET AL.,
PLAINTIFFS,

V. MOTION,

WALES ARNOLD, ET AL,,
DEFENDANTS,

v Nl er Nl e s 00 s

Come now the Defendants Wales Arnold, Sarah J. Arnold,

S.C, Cherry, J.H. Wingfield, Charles Harbeson, William J. Davis,
E.W., Monroe, John Wood, William M. Gray, E.J. Monroe, Belle Monroe
and Elias Wine, and move the Court that Plaintiffs herein be
ruled to give security for costs and for ground of their
motion allege that they are informed and helleve, and upon such
information and belief allege the fact to be, that seld Plaintiffs
arcnot the ownersof property situate in the Terrltory of
Arizona out of which a judgment for costs herein could be
collected under execution,

t7/r)1§’7/)}4;; 9JEZZ;;L34

Attorneys for sald nefendants,

TERRITORY OF ARIZOMA)
1SS, ' "
COUNTY OF YAVAPAI )

F., J., Monroe, being duly sworn accordirg to law,
deposes and says that he i1s one of the above named Defendants,
and makes this affidavit for and on behalf of sald nefendants;
thal he has read the foregoing motion and knows the cocntents thereof
and that he believes the allegations therein contained to be true,

S oe
Subscribed and sworn to before me by E,J. Monroe this

18th day of November, 1907, '—':592»4341/77 :72:;L41

Notary Public.
- My commission explres March 22, 1911.<<\\Jr'
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IN THE DISTRICT COURT OF THE FOURTI JUDICIAL DISTRICT OF THE

TERRITORY OF ARIZONA, IN AND FOR THE CDUNTY OF YAVAPAI

oYY S -

Plaintiffs,
Wales Arnold, Sarah J., Arnold,
S. C. Cherry, J. H. Wingfielq,
Charle s Harheson, William J, Davis,
E. W, Monroe, John Wood,
William M, Gray, E, J. Monroe,
John 5. Scott, and Belle lMonroe,
sl s Yranms,

=~ COMPLAINT ~

George W, Hance, and
Partheny H. Hance,
Defendants, }

Plaintiffs complaining of defendants alleges

I,

That plaintiffs and defendants are each and all residents of
Yavapal County, Arizona, and that plaintiff George W, Hance is the
owner of and 1In the actual possession of the following described
" land situate in Yavapal County, Arizona, to-wit:

The west half of the south-wast quarter of Section 27; the
north-cast quarter of the south-cast quarter of Section 28, and the
north-west quarter of the north-west gquarter of Sectlon 34; all in

Tovmship 13 North, of Range 5 East, Gila and Salt River lieridian,
containing one hundred and sixty (180) acres;

and that plaintiff Partheny H. Hance is the owner of and in the
actual possession of the following described l;nd situate in Yavapal
County, Arizona, to-witl:

The south half of the north-west quarter, and the north-cast
quarter of the north-west quarter of Section 34, Towvnship 13 North,

of Range 5 East, Glla and Salt River leridian, containing one hundred
and twenty (120) acres,

That all of the aforesaid land is arabls and irrigable land
situate, lying and helng adjacent to the Verde River in said County,
which river 1s a natural stream of water, the waters of which have

during a1l ‘the times herein mentioned been diverted by the means
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herelnafter stated, and applied to and carried upon the land above

described for the purpose of iru gating the same,

II,

That in the year 1873 John Wood, John Davis, R, C. Campbell,
Abrahem M, Koontz, and Jackson Thompson, constructed what is known
as the "01d Verde Ditch", by means whereof they diverted the waters
of sald Verde River and caused the same to flow into sald ditch and
through the same, and each of sald parties at the time of the comple-
tion of the construction of said ditch owned a one-fifth (1/5) inter—
est thereof, and by reason of the diversion of water into and throwgh
the same hecame and were entitled to the right to the use of one=

fifth of the carrying capacity of water in and through said ditch,

III,

That from the time of the completion of said 0ld Verde Ditch
the sald Jackson Thompson used and applied upon the land above de-
scribed as now belng ovmed by Geovge W, Hance one-fifth of the web er
flowing through sald ditch, and applied the same thereon to the pur-
roses of irrigation and domestic purposes in connection with sald
land, and all of his successors in Interest including the plaintiff,
George W, Hance, have o ntinuously used and applied one~fifth of the
carrying capacity of the water in said ditch and onc-fifth of the
water flowing through the same to the 1rrigation of said land, wlth-
cut Interruption or hindrance except by reason of the wrongs herein
complained of and untll the commlssion of such wrongs;

That the above named plaintiff George W, Hance, by certain
mesne conveyances has become and now is the owner of an undivided
one-fifth interest in said 0ld Verde Ditch, and is entitled to the
right to the use of one-f1fth of the water carrying capacity of
sald ditch and the right to the use of one-fifth of the water actu-

ally flowing through said ditch.



Iv,

Thet in the year 1891 what is known as the "New Verde Ditch"
was constructed by John Davis, John Woad, and Jemes Brown, who owned
interests therein in the following proportionsk=~ dJohn Davis, two-
tenths (2/10); John Wood, six~tenths (6/10), and James Brown, two=-
tenths (2/10). That the said ditch was constructed by sald parties
for the purpose of diverting the waters of the Verde River at a point
higher up on the banks of said river than the head of said 0ld Verde
Ditch, and was so constructed as that the lower end of sald New Verde
Ditch emptied into the upper end of the 0ld Verde Ditch, and the
waters of the former ditch thus flowed through the same into the 0ld
Verde Ditch, and the headgates of the latter ditch were destroyed
and not thereafter used, That, the said Wood, Davis and Brown im=
mediately upon the construction of sald New Verde Ditch diverted
through the same by means of a headgate the waters of the Verde River
and carried the same through said dltech into said 0ld yerde Ditch,
and all of the waters that had theretofore been diverted into said
0ld Verde Ditch at its original headgate were thereafter delivered
to and invo it by means of and through said New Verde Ditech and
from no other source, and the waters thereafter taken into said 0ld
Verde Ditch through said New Verde Ditch were the same waters that
had theretofore been diverted into said 0ld Verde Ditch by means of

its original headgate and the orlginael appropriation through the same,

V.

That the sald waters have been continuously and uninterrupt=
cdly used and appropriated since the first dlversion thereof by the
persons entitled to use the same by reason of the diversion aforesaid;
that the salid George W, Hance by mesne conveyances from the original
owners of sald New Verde Ditch is now the owner of an undivided

three-twentieths (3/20) interest therein, and the sald Partheny H,




/
Hance by certaln mesne conveyances from the original owners of said

New Verde Ditch is the owner of an undlvided one-twentieth (1/20) in-
terest, and that sald plaintiffs are entitled to the right to the
use of the water flowing through said New Verde Ditch In the propor-
tions to each of them respectively that they own and hold sald ditch,
and in the proportions which they own the right to the use of the
water flowing through the same and are entitled to have the same
flow through said New Verde Ditch and into said Old Vérde Ditch un-
diminished in quantity and without interference or hindrance by any
persone

That, ever since the sald plaintiffs and their predecessors in
Interest acquired the right to the use of the waters flowing through
both of sald ditches they and theilr sald predecessors have continu-
cusly used and approprlated the same to irrigation, domestlc and
stock purposes upon the land herelnabove described, until the com~

mission of the wrongs hereinafter complained of,

VI,

That after the completion of the said New Verde Ditch it
became necess2&ry, by reason of physical conditions, to construct a
pipe line 700 feet long through which the waters could be carried and
flow from the New Verde Ditch to the 0ld Verde Ditch; such a pipe
line was constructed and ever since the construct.ion thereof the waters
flowing through sald New Verde Ditch have been carried through said
pipe line into sald 0ld Verde Ditch, That the above named plaint iff,
George W, Hance, is the owner of an undivided five-twentieths (5/20)
and the plaintiff, Partheny H. Hance, 1s the owner of an undivided
one~twentieth (1/20) of, in and to the said pipe line, and are entim
tked to use the same for the carrying of sald waters to the use of ‘

which they are entitled for the purposes aforesaid,
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VII,

That by reason of the premises the above named plaintiffs,
George W, Hance and Partheny H. Hance, are entitled to the use of
the waters diverted from sald Verde River 1into and through sald
ditches and pipe line to the extent of their interest therein as
hereinsbove alleged, and are entitled to have the same to the extent
of their said interests flow through sald ditches and plpe line into
and upon their said premises for use as aforesald, undiminished in
quantity and free from disturbance and interruption by any of the de=

fPendants herein named,

VIII,

That until about the year 1905 plaintiffs and their prede=
cessors in interest were permitted the full and uninterrupted use of
all of the waters to which they are entitled as aforesalid, and used
and applied the same for the purposes above mentioned an d by means
thereof were enabled to ralse upon sald premises and land large and
valuable crops of grain, hay, alfalfa and fruit and other farm prod-
ucts, and did also use and apply sald waters for domestlc and stock
purposes in connection with sald premises; that about the year 1905
defendants, in violation of the rights of plaintiffs, by means of tap
boxes opening intorsald ditches whereby they diverted the waters
flowing through said ditches, instituted and began a system of using
and appropriating said waters which violated the rights of plaintiffs
in that the saild defendants, and each and.all of them, used and appro-
priated more of said waters than they were respectively entitled to
and diverted and applied the same upon their respective premises, and
thereby decreased the amount of water which would naturally have
flowed through said ditches to the premlses of the above named plain-
tiffs, and by reason thereof sald plaintiffs were not permitted to
and could not and did not receive the amount of water upon their said

premises to which they were entitled; that this has been and 1s possis




ble because all of the defendants herein named reside at places, and

take the waters of sald ditch and dl tches, at points which are above
plaintiffs' said land and premises above described, plaintiffs' land
being below that of the defendants'! and the last that is lrrigated
through and by means of the water flowing through said ditches and
plpe line, That defendants, and all of them, against the protests
of plalntiffs have persistently and in violation of the rights of
plaintiffs continued to take and appropriate more water than they or
any of them have been entitled to, and in using the same have done
so in a wasteful and prodigal manner and have not in any way endeav-
cred or tried to conserve the sald waters or apply the same to thelr
use in an economical way so that each and all of the partles having
a right to the use of the same could recelve his just and proper
proportion thereof; that in the use and diversion of the waters of
sald ditches no system or rule of appropriation is followed, and by
reason of the lack of co-operation In the use and appropriation of
sald waters thg&ane 1s wasted to an unnecessary degree; that it is
possible by a proper system of supervision to so regulate the diverw
sicn and appropriation of said waters as that no appropriator will

receive nore than he 1s justly entitled tos

IX.

That the defendants have persisted in the course aforesald
and have deprived plaintiffs of the use of sald waters ever since
the year 1805, and by reason thereof thé‘plaintiffs have been unable
to raise upon their said land the crops which theretofore it had
produced in great abundance and to great profit to plaintiffs, and
that 1t is Impossible to cultivate said land and ralse crops thereon
wilthout it is irrigated, and there is.no means of irrigating the same
except by means of the waters flowing through said ditch and ditches

and pipe line to which plaintiffs are entitled as aforesaid,

-




That drring the year 1907 plaintiffs were unable to raise
any crops upon their said lend because of the unlawful use and approw=
priation by defendants of more than their Just share of sald waters .
and the appropriation and use by defendants of the portion of sald
waters which plaintiffs were entitled to use and appropriate; that
the reasonable and yearly velue of the crops raised upon the lands
which are subject to irrigatlon by plaintiffs, as aforesaid, is at
least the ¥EMM sum of One thousand dollars ($1000,00) and that the
loss and damage to plaintiffs is the sald sum of $1000,00 for the

loss of their crops during the year'1907.

Xe

That the plaintliffs are informed and believe that the above
named defendants, and each of them, have or clalm sone riéht, title
or interest in and to salid ditches and pipe line, and also claim
some rilghts to the use of the waters flowing through the sane, but
plaintiffs allege that the right, title and Interest of defendanis
in and to sald ditches and “he use of said waters, whatever 1t may
be, is not and cannot be or extend to an amount of Interest or use
which 1f asserted would diminish the right, title, Interest and use
of plaintliffs below what 1s herein claimed by and for them, and that
the right, title, interest and use of plaintiffs, and each of them,
in and to said ditches and pipe line and their rights to the use of
the water flowing through the saume, are, to the extent hereinabove

claimed and asserted, prilor and superior to the rights and interests

of the defendants and each of then,

WHEREFORE, plaintlffs pray the Judgment and decrce of this
Honorable Courte

(1) That the plaintiffs are entitled to the interests in
sald ditches and pipe line and the use of the waters flowing through

the same to the extent hereinabove alleged, and that the rights and




and interests of the defendants, and each of ihem, therein, are infe-
rior and subordinate to that of the plaintiffs, to the extent claimed
and asserted by plaintliffs as hereinabpove alleged; and that the right
and title of sald plaintiffs as aforesaid he forever quieted and es=
tablished in them,’ and each of them, as herein claimed and asserted,
and against the sald defendants and each of them; and that the exuent
and amount of rights and lnterests of said plaintiffs and sald defend-
ants, and each of them, in and to sald ditches and pipe line and the
right to the use of said waters be fixed, established and deternined
by the decree of this Court,

(2) That the defendants, and each of them, he forever en-
Joined and restrained from in any manner interfering with the appro=-
priation, use and enjoyment by plaintiffs of the waters of said Verde
River flowing through said ditches and said pipe line to the extent
to which the said plaintiffs are entitled to appropriate, use and
enjoy the same, or from using, appropriating or dlweeting any of the
waters flowing through the same which plaintiffs are entitled to use
and appropriate,

(3) That the Court éstablish a proper and suitable method
for the measurement of the waters flowing through said ditches and
pilpe line, and the apportionment of the sam e among the appropriators
who are entltled thereto in the proportions to which each of said
approprlators 1s entitled, and that the Court appolnt some suitable
superintendent who shall supervise and superinteﬁd under the authority
and 4 rection of the Court the proper appfapriation and distribution
of saild waters, with pover, conferred by the decree of this Honorable
Court, to enforce the same; and that the Court determine in what

proportion each of sald appropriators shall contribute to the expenses

of the care and maintenance of said ditches and pipe line,



lIl . .

(4) That plaintiffs have Judgment against defendants for

the sum of $1000.00, damages as aforesaid,

(6) For costs of this actlon, and for such other further

and equitable relief as to the Court may seem just and proper,

T7%«mm < ,Q—/ﬁ

Ktﬁbrnevv > Plaintiffss
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TERRITORY OF ARIZONA, )

SS.
County of Yavapai, ;

GEORGE W, HANCE, being duly sworn, on his oath says that he
is one of the plaintiffs in the above entitled action, and that he
has read the foregoing conplaint and knows the contents thereof, and

that the allegations of the complaint are true in substance and in

s TV e

Subscribed and sworn to before me this &‘[Q‘ZLd v of

facto

September, A.D, 1907,
Iy commission expiresQZ%%L/ i /9 /¢
4
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IN TEE DISTRICT COURT, FOURTH
JUDICIAL DISTRICT OF ARIZONA, IN
AllD FOR TIIE COUNTY OF YAVAPAIL,

GFORGE W. DAUCE and

PARTHENY H, HANCE,
Plaintiffs,

VS,

WALLS ARIIOLD, ©TT AT,
Defendants.
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